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DEFENDANT ARIEL QUIROS’S OPPOSITION TO STATE OF VERMONT’S
MOTION FOR AN ORDER FREEZING DEFENDANT QUIROS’S ASSETS

Defendant Ariel Quiros (“Mr. Quiros™), by and through counsel, submits that the Court

should deny the State of Vermont’s (the “State™) Motion for an Order Freezing Mr. Quiros’s



Assets (the “Motion”) because the State has failed to demonstrate any legitimate basis for its
requests.

PRELIMINARY STATEMENT

Mr. Quiros has already consented to disgorge to the United States Securities and
Exchange Commission (“SEC™) $81.344,166, plus interest, “representing profits gained as a
result of the conduct alleged in the [SEC’s] Amended Complaint...”' That sum exceeds the
amounts of profits the SEC alleges that Mr. Quiros illegally derived from violations of securities
laws in connection with the Jay Peak and related EB-5 projects (here, referred to as the “Jay Peak
Projects™).” In other words, Mr. Quiros has already agreed to disgorge to the SEC more than his
alleged ill-gotten gains from the Jay Peak Projects. All of the assets disgorged by Mr. Quiros to
the SEC will be distributed by the federal Receiver, Michael Goldberg, for the sole benefit of
investors and creditors of the Jay Peak Projects.

The State refused to participate in the global resolution.” Instead. it now improperly
seeks prejudgment attachment by asking this Court to freeze al/l of Mr. Quiros’s remaining
assets, whether domestic or international and regardless of whether they were purchased before
or after he was involved with the Jay Peak Projects, purportedly to “maintain the status quo and

preserve assets for disgorgement.” See State’s Motion at 17. The State’s Motion seeks relief

"' A copy of the Final Judgment entered in SEC v. Ariel Quiros, et al. (Case No. 16-CV-
21301-Gayles (S.D. Fla.)) (the “SEC Action™) is attached hereto as Exhibit A.

? The SEC Action is pending in the United States District Court for the Southern District
of Florida. A copy of the SEC’s Amended Complaint, filed May 17, 2016, is attached hereto as
Exhibit B. The Amended Complaint identifies in detail all of the Jay Peak Projects at issue in
this case. The projects are also identified in the State’s Amended Complaint in this action, which
is modeled after the SEC’s Complaint.

3 To the extent the State contends it is entitled to some portion of the disgorgement, the
State should file a claim in the Receivership Estate.
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that is not available under any interpretation of applicable law. Mr. Quiros has already
consented to disgorge an amount greater than what he is alleged to have improperly derived from
the Jay Peak Projects, and the law prohibits disgorgement beyond the amount of a defendant’s
ill-gotten gains. Because disgorgement is no longer available as a remedy in the State’s action,
there is no legal or factual basis for an asset freeze.”

Rather than address the analysis governing determination of whether an asset freeze is
warranted, the State spends the near entirety of its Motion explaining its theories of why the
Court should find that Mr. Quiros allegedly committed securities fraud in connection with the
Jay Peak Projects. While their lengthy explanations may feed their goal of painting him as the
“bad guy.” they serve no purpose in demonstrating that an asset freeze is warranted in this
case—the purported purpose of the Motion. Indeed, the State’s Motion appears to be a thinly
veiled attempt to deflect attention away from the State’s own misconduct, which is already the
target of investors” complaints and has led to the federal government’s shutdown of the Vermont
Regional Center.’

The State’s tactics should be rejected and their Motion should be denied.

* Ironically, the State relies entirely on evidence and exhibits developed and presented in
the SEC Action in support of its Motion in this case. Thus, the only evidence that has been
developed and presented to date regarding profits allegedly derived by Mr. Quiros from the Jay
Peak projects was developed and presented by the SEC in the SEC Action. Far from supporting
the State’s Motion, that evidence dictates that the Motion must be denied.

> In a putative class action complaint, investors in the Jay Peak Projects have sued the
State and asserted 16 counts, including fraud, breach of fiduciary duty, misrepresentations, and
violations of the Vermont Securities Act and consumer protection laws based on the State’s
complete lack of oversight and failure to comply with its duties and obligations in connection
with the Vermont Regional Center and the EB-5 Program. See Sutton v. Vermont Regional
Center, et al, Docket No. 100-5-17 Lecv (the “Sutton Complaint™). The case is pending in
Vermont Superior Court, Lamoille Unit. A copy of the Surton Complaint is attached hereto as
Exhibit C.



RELEVANT BACKGROUND AND FACTS

1. The SEC Action and Disgorgement Analysis.

The SEC filed its action against Mr. Quiros and the Jay Peak related entities on April 12,
2016, alleging violations of federal securities laws. Shortly thereafter, the State of Vermont
followed suit and filed the complaint in the instant case against the same defendants alleging
violations of State securities and consumer protection laws. The allegations in the State’s
Amended Complaint are nearly identical to the SEC’s allegations. The State does not allege any
other conduct that may have resulted in ill-gotten gains beyond those alleged in the SEC Action.

The SEC secured an asset freeze and preliminary injunction at the outset of its case. On
April 25, 2016. the Federal District Court in Miami held an evidentiary hearing at which the
parties offered voluminous evidence and exhibits regarding the propriety of injunctive relief and
the asset freeze. Importantly. during that hearing, in support of their request to maintain an asset
freeze, the SEC offered testimony and exhibits regarding disgorgement. In support of its
disgorgement estimates, the SEC presented evidence and exhibits regarding amounts allegedly
taken by Mr. Quiros in excess of the fees and payments properly allowed in connection with the
Jay Peak Projects. As demonstrated in the SEC’s primary exhibit concerning disgorgement,
attached as Exhibit D, the SEC argued that Mr. Quiros took approximately $55,510.871 in excess
of the amounts allowed pursuant to the various offering documents in connection with the Jay
Peak Projects. Mr. Quiros disputed this and entered substantial evidence demonstrating that
amount was exceedingly high. Nevertheless, the $55,510,871 represents the SEC’s high estimate

of alleged ill-gotten gains without reduction based on the evidence presented by Mr. Quiros."

® In addition to the $55,510,871 in profits allegedly taken by Mr. Quiros over what he
was authorized to take pursuant to the offering documents, the SEC also offered testimony in
support of an additional theory that Mr. Quiros should be required to disgorge an additional
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The District Court made no finding regarding the SEC’s disgorgement estimates, and, as
indicated herein, Mr. Quiros challenged those amounts throughout the litigation in the SEC
action. Here, the State has not presented any evidence that the SEC’s disgorgement analysis and
estimates were incorrect and instead relies on the SEC’s evidence and exhibits.

2. Mr. Quiros’s Cooperation and Negotiations with the SEC.

Mr. Quiros has spent the last year working cooperatively with the SEC and the Receiver
to resolve the claims against him and to facilitate the transfer of assets to the Receiver for the
benefit of creditors and investors of the Jay Peak projects. In that vein, before a determination
on the merits of the claims against him, Mr. Quiros disclosed all assets in his possession and in
the possession of individuals and entities related to or affiliated with him. Then, Mr. Quiros
consented to the turn-over of numerous assets to the Receiver’s control on a rolling basis. On
August 21, 2017, Mr. Quiros consented to the entry of a permanent injunction in the SEC Action,
leaving only the issue of the amount of disgorgement and damages for determination by the
Court.

Mr. Quiros and the SEC engaged in lengthy and substantive negotiations regarding the
proper measure of disgorgement and damages, with each party presenting substantial evidence
and analyses of the issues.

3. The Receiver’s Settlement with Raymond James.

Meanwhile, while negotiations between Mr. Quiros and the SEC were ongoing, on May

15, 2017, the Receiver announced that he had reached a settlement with Raymond James. The

$24.000.000 that he, as the resort owner, was required to contribute to the Jay Peak EB-3
projects but allegedly failed to contribute. See excerpt of testimony of Michael Piecak, attached
hereto as Exhibit E. This theory was never fully litigated, and Mr. Quiros disputed this
additional theory in support of disgorgement. Nevertheless, even with this unchallenged
additional theory, the highest amount of potential disgorgement for which the SEC presented
evidence was approximately $79,500,000.
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As part of the consideration for the significant disgorgement by Mr. Quiros to the
Receiver for the investors and creditors, the SEC also agreed that the Receiver would dismiss his
claims against Mr. Quiros. In addition, the SEC agreed to continue efforts to include the State in
the settlement negotiations and to include the State in the final settlement. Although the SEC,
the Receiver, and Mr. Quiros attempted to bring the State to the table to participate in a global
settlement by explaining the benefits to creditors and investors, the State refused. Instead, the
State threatened Mr. Quiros that if he did not accede to their own demands, they would seek to
freeze his assets—despite the lack of any legal basis for doing so, as explained below.

ARGUMENT

The Vermont Uniform Securities Act (“VUSA™) provides that a court may order an asset
freeze “upon a proper showing.” 9 V.S.A. §5603(b)(2)(A). The State wholly fails to carry its
burden of making such a showing here. The only available basis for an asset freeze would have
been to preserve assets for disgorgement—but Mr. Quiros has already disgorged all alleged ill-
gotten gains, and the State has failed to show any basis for additional disgorgement by Mr.
Quiros.

Moreover, as the party seeking the freeze, the State must provide a reasonable
approximation of the funds subject to disgorgement before the Court may order an asset
freeze. See SEC v. Lauer, 478 F. App'x 550, 554 (11th Cir. 2012); SEC v. ETS Payphones, Inc.,
408 F.3d 727, 734-36 (11th Cir. 2005).* The State also bears the burden of presenting evidence
to demonstrate a credible threat that the defendant will dissipate any assets subject to

disgorgement. See, e.g., SEC v. Unifund SAL, 910 F.2d 1028, 1041 (2d Cir. 1990); Westfield Ins.

% As the State acknowledges in its Motion, the Comments to the VUSA make clear that
Vermont courts should look to federal securities law to determine whether a “proper showing™
has been made to justify a freeze. See 9 V.S.A. §5603(b)(2)(A), Comment 3 (“The term *upon a
proper showing” has a settled meaning in the federal securities laws.”).
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Co. v. Pavex Corp., No. 17-14042, 2017 WL 6407459 at *2 (E.D. Mich. Dec. 15, 2017). The
State has failed to satisfy either of these requirements.

A. Only Amounts Subject to Disgorgement May Be Frozen.

Under federal securities law, a freeze order properly attaches only to funds or property
that are the subject of equitable claims (e.g., disgorgement and restitution). A prejudgment asset
freeze may not restrain funds to ensure future satisfaction of a potential award of money
damages. See Grupo Mexicano de Desarrollo v. Alliance Bond Fund, Inc., 527 U.S. 308 (1999);
Rosen v. Cascade Int’l. Inc., 21 F.3d 1520, 1530 (11th Cir. 1994) (**[P]reliminary injunctive
relief freezing a defendant’s assets in order to establish a fund with which to satisfy a potential
judgment for money damages is simply not an appropriate exercise of a federal district court’s
authority.”). Even where a plaintiff asserts both equitable and at law remedies, the freeze
attaches only to funds that are the subject of the equitable claims. See SEC v. ETS Payphones,
Inc., 408 F.3d 727, 734 (11th Cir. 2005); United States ex rel. Rahman v. Oncology Assoc., 198
F.3d 489 (4th Cir. 1999).

A prejudgment asset freeze must, therefore, bear a sufficient nexus to both the merits of
the action and the particular property sought to be restrained. See Newby v. Enron Corp., 188 F.
Supp. 2d 684, 697 (S.D. Tex. 2002) (“If plaintiffs are seeking cognizable relief in equity, they
must show a sufficient nexus between the assets sought to be frozen and the equitable relief
plaintiffs request.”); Rahman, 198 F.3d at 496 (pre-judgment asset {reeze available only upon
assertion of “a cognizable claim to specific assets of the defendant or [of] a remedy involving
those assets™): In re Quest Comm. Int'l Inc. Sec. Litig., 243 F. Supp. 2d 1179, 1184 (D. Colo.
2003) ("[A] plaintiff seeking an asset freeze injunction must assert an equitable claim, and that

claim must have a clear and close nexus to the assets sought be enjoined.”).



In Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 214 (2002), the
Supreme Court clarified the difference between equitable claims, which may be subject to
disgorgement, and legal claims, which are not. Considering the traditional equitable remedy of
restitution, the Court stated, “for restitution to lie in equity, the action generally must seek not to
impose personal liability upon the defendant, but to restore to the plaintiff particular funds or
property in the defendant’s possession.” Id. at 214. If the action seeks to impose personal
liability upon the defendant for some benefit that the defendant allegedly received at the expense
of the plaintiff, such “restitution” is considered legal, not equitable. /d. at 214.

Thus, the Court cannot order an asset freeze for the preservation of assets to satisfy any
potential future monetary judgment. The only available basis for an asset freeze in this case
would be to preserve assets for disgorge1nent.9 And to the extent the State seeks to freeze any
assets for purposes of disgorgement, the State bears the burden of proving a nexus between the
assets and the remedy of disgorgement. It has not and cannot do so here.

The State has failed to demonstrate that any amounts beyond what Mr. Quiros has
already agreed to disgorge in the SEC Action are subject to disgorgement—and, thus, subject to
an asset freeze. Even if the State were able to demonstrate that further disgorgement from Mr.
Quiros were warranted, the State would be required to make some showing that its request to
freeze all of Mr. Quiros’s assets (which include predominantly assets purchased well before Mr.
Quiros had any involvement with the Jay Peak Projects) has a nexus to the merits of its

disgorgement request. But the State does not seek to restore specifically earmarked funds or

? Although the State indicates that it seeks an asset freeze to preserve the status quo, the
State asserts no independent need to maintain the status quo other than in connection with the
need to preserve assets for disgorgement. In this case, there is no need to maintain the status quo
in order to provide time to determine what assets Mr. Quiros possesses, because the availability
of Mr. Quiros’s assets has already been disclosed and developed in both this case and the SEC
Action.



property in Mr. Quiros’s possession to the State or to creditors or investors. Rather, what the
State seeks is to impose personal liability upon Mr. Quiros in the form of a money judgment and
to establish a reserve in the event that it ultimately obtains such a judgment. There is no question
that such relief is legal, not equitable. in nature, id. at 213-214, and cannot support an asset
frecze.

Accordingly, the State has failed to justify the issuance of an order that would interfere
with Mr. Quiros’s use of his assets prior to a final judgment of lLiability.

B. The State Has Not Shown a Reasonable Approximation of Funds
Subject to Disgorgement.

Where, as here, the State purports to seek a freeze of assets to preserve them for
disgorgement, the State bears the burden of showing a reasonable approximation of the amount
of funds subject to disgorgement. See SEC v. ETS Payphones, Inc., 408 F.3d 727, 734 (11th Cir.
2005) (government has burden to proffer “reasonable approximation™ of assets subject to
equitable remedies in support of asset freeze); see also SEC v. Schooler, 902 F. Supp. 2d 1341,
1360 (S.D. Cal. 2012). The State has not made any showing in its Motion of a reasonable
approximation of the amount of assets held by Mr. Quiros that are potentially subject to equitable
remedies. such as an order of disgorgement, after the $81.344,166 disgorgement to the SEC. In
fact, the State has not even articulated a damages theory for disgorgement under the
circumstances of this case.

The State’s only mention of an amount subject to disgorgement in this case is in a
footnote in which the State asserts that “Quiros is liable for the funds out of which he defrauded
investors.” Motion at 18 n.9. In support of this broad assertion, the State cites one unpublished
case. SEC v. Robinson, No. 00 Civ.7452 RMB AJ, 2002 WL 1552049 (S.D.N.Y. July 16, 2002).

Contrary to the State’s misleading suggestion, the Robinson case does not state that a defendant
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in a securities action is liable for the funds he defrauded from investors, and certainly not in the
context of calculating disgorgement. In fact, it states the opposite.

In Robinson, the court explained that “the primary purpose of disgorgement [to the SEC]
is not to compensate investors.” but rather to force “a defendant to give up the amount by which
he was unjustly enriched.” /d at *7 (citing SEC v. Commonwealth Chem. Sec., Inc., 574 F.2d
90, 102 (2d Cir. 1978)). Thus, the Robinson court states that “the measure of disgorgement need
not be tied to the losses suffered by defrauded investors . ... Id. (emphasis added) (citing SEC
v. Fischbach Corp., 133 F.3d 170, 175-76 (2d Cir. 1997)).

Relying on its invalid theory of calculating disgorgement based on funds out of which
investors were allegedly defrauded, the State asserts that “a reasonable approximation of the
amount subject to disgorgement is at least $156 million and as much as $350 million.” Motion at
18 n.9. The State’s position is wrong as a matter of law, plain and simple. It is well established
that disgorgement ““is a method of forcing a defendant to give up the amount by which he was
unjustly enriched.” SEC v. Razmilovic, 738 F.3d 14, 31 (2d Cir. 2013), as amended (Nov. 26,
2013) (citing SEC v. Commonwealth Chemical Securities, Inc., 574 F.2d 90, 102 (2d Cir. 1978)).
Thus, in order to establish a proper disgorgement amount, “the party seeking disgorgement must
distinguish between the legally and illegally derived profits,” CFTC v. British Am. Commodity
Options Corp., 788 F.2d 92, 93 (2d Cir.), cert. denied, 479 U.S. 853 (1986), so that disgorgement
is ordered only with respect to those profits that were illegally derived by the defendant. See
also Kokesh v. SEC. 137 S. Ct. 1635, 1643 (2017) (the primary purpose of disgorgement is to
deprive violators of their ill-gotten gains).

There is absolutely no evidence that Mr. Quiros took $156 million to $350 million in

illegal profits as the result of the Jay Peak Projects. To the contrary, the only evidence
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assistance. Mr. Quiros then turned over assets and money to the Receiver by consent, prior to
the entry of any findings or orders from the federal court. Indeed, all judgments against Mr.
Quiros, including monetary and injunctive relief, have been the result of Mr. Quiros’s consent
and cooperation.

In light of Mr. Quiros’s documented cooperation with the SEC, the State’s self-serving
argument that Mr. Quiros may dissipate assets fall far short of its burden of proving by credible
evidence that there is a likelihood that Mr. Quiros will dissipate assets. For this reason alone, the
State’s motion must be denied.

HEARING

Mr. Quiros submits that the State’s Motion should be denied as a matter of law, as the
State has failed to come forward with sufficient evidence or information to carry its burden of
making a proper showing that an asset freeze is warranted.

Pursuant to this Court’s February 23, 2018 Order, the parties have conferred and agree
that in the event a hearing is deemed necessary by this Court, one hour is sufficient for the
hearing.

CONCLUSION

While the law provides for asset freezes upon a proper showing that a freeze is necessary
to preserve assets for the equitable remedy of disgorgement, the State has failed to make—and,
indeed. cannot make—such a showing in this case. Disgorgement is simply not available: Mr.
Quiros has already disgorged all allegedly ill-gotten gains derived from the Jay Peak Projects.
The State has provides no evidence of additional allegedly ill-gotten gains beyond the amounts
already disgorged. There accordingly is no legal basis for an asset freeze, and the State’s Motion

must be denied.
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